It will be argued that the three vectors sit in relationship with one another, and that it is by understanding the nature of the interactions between them that we can come to appreciate the potential of common--law rights. In particular, while there may exist a normative core of such rights that are singled out for particular recognition, the common law's commitment to rights diminishes as we shift from the core to the normative penumbra. That commitment is evidenced by the protective lengths to which the common law is prepared to go in relation to particular rights, such lengths being notably greater in relation to rights lying at or close to the normative core. In turn, such protective endeavours inform the extent of a given right's constitutional resilience, certain (core) rights being especially resistant to legislative or administrative infraction.
It will be contended that, analysed thus, the common law constitutes a potentially potent vehicle for the enforcement of fundamental rights, but that it is essential that points of distinction - as well as points of commonality - between the HRA--ECHR and common--law regimes be acknowledged. Two extreme analyses must therefore be resisted. It would be unrealistic to argue that domestic law in this area is so extensive, rigorous and resilient as to render the HRA--ECHR essentially redundant, such that (for instance) repeal of the former and withdrawal from the latter are prospects that can be met with utter equanimity. However, it would be equally mistaken to suppose that the common--law and HRA--ECHR regimes are so radically different that the absence of the former would transform judicial protection of human rights in the UK beyond all recognition. The true position, it will be argued, is more subtle and more complex than either of these bald analyses allows.
Normative Reach
The Idea of Common--Law Rights
In the years leading up to the enactment and activation of the HRA, the notion of common--law 'constitutional' or 'fundamental' rights acquired a certain prominence. Particular attention was paid to the right of access to court, 4 which was held to encompass a right of access to confidential legal advice, 5 and the right to freedom of expression. 6 Inevitably, no authoritative catalogue of such rights exists, although it is hard to dispute the proposition that such rights as could be inferred from the case law appeared to occupy a terrain substantially narrower than that occupied by the Convention rights. Indeed, it was the failure of domestic law to protect the full range of such rights that underpinned the desire of the Blair administration to legislate so as to see 'rights brought home'. 7 The paradoxical implication was that while Convention rights were somehow immanent within domestic law, legislative domestication was nevertheless required. That paradox is echoed by the juxtaposition of rhetorical claims about the capacity of the common law - Lord Donaldson MR's assertion that 'you have to look long and hard before you can detect any difference between the English common law and the principles set out in the Convention' 8 being perhaps the best example - with the practical 4 Eg Raymond v Honey [1983] 1 AC 1 (HL); R v Lord Chancellor, ex parte Witham [1998 ] QB 575 (QBD). reality of domestic courts' unpreparedness in many cases 9 to confer upon fundamental rights a degree of protection the equivalent of that available in Strasbourg.
This apparent paradox is resolvable to some extent by reference to a distinction that can -and needs to - be drawn between values associated with the common law and rights protected by it. It is true that the Convention embodies rights that amount to specific manifestations of values that, at some level of abstraction, are reflected in the English common--law tradition. However, it does not follow from this that the common law did, or does, contain a catalogue of rights that equates to the body of rights found in the Convention. To possess a legal right arguably implies some form of enforceability -and, in the public--law realm, some degree of ring--fencing against the prospect of legislative or administrative incursion. It was in these senses that the common law sometimes fell short. For all that 'rights' might have been acknowledged at common law, practical enforcement was limited on occasion, as decisions like Brind 10 and Smith 11 show. Although in both cases it was acknowledged that human rights were at stake, the courts' capacity to protect the relevant rights was limited by broad adherence to the conventional doctrinal machinery of domestic administrative law. In particular, the retention in such cases of Wednesbury unreasonableness - even in its adapted, 'sub--Wednesbury' guise 12 -as the operative ground of review places in some doubt the extent to which they can properly be characterized as cases evidencing the protection of 'rights' as such, as distinct from cases decided in accordance with orthodox administrative--law doctrine albeit informed by the fact that relevant values were engaged.
For these reasons, it is important to approach claims about common--law constitutional rights with some caution. It is far from clear that the normative range of the human--rights values immanent within the common law is co--extensive with the rights set out in the Convention, while those values that were acknowledged were not inevitably translated through the use of practical adjudicative tools into meaningfully enforceable rights. This is not to suggest that no viable claim can be made to the effect that, prior to the HRA, common--law rights - properly so called - existed. Rather, the point is that such claims must be appropriately qualified if revisionism is to be avoided. There were certainly cases in which the courts gave glimpses of the common law's potential: cases in which some degree of ring--fencing was secured by means of interpretive methodology and more--rigorous oversight supplied by the adoption of a form of review that went beyond Wednesbury. 13 It would, however, stretch credibility beyond breaking point to suggest that in the pre--HRA common law we find a set of domestic--legal human rights that rendered the enactment of the HRA otiose. And so, for 'bringing rights home', read 'giving domestic legal effect to rights that correspond to some extent with values acknowledged at common law' - a less catchy slogan, but a more accurate one. common--law rights could, and perhaps even should, be permitted to fall by the wayside once the ECHR - the 'real deal', to use a term that Lord Rodger did not - was fully domestically accessible. As Lord Rodger put it, in developing the doctrine of common--law constitutional rights, the 'judges were, more or less explicitly, looking for a means of incorporation avant la lettre, of having the common law supply the benefits of incorporation without incorporation'.
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Viewed thus, common--law rights amounted to little more than a device deployed in order to mitigate the effects of the prohibition identified in Brind upon 'back--door incorporation'. 16 For the reasons given above, the use of that device did not always bear fruit -but, in any event, as Lord Rodger went on to say in Watkins, 'heroic efforts' of the type evidenced by the judges who had developed the notion of common--law rights were rendered 'unnecessary' by the advent of the HRA. 17 There is, however, a second way of seeking to understand (what appeared, for a time, to be) the eclipse of common--law by Convention rights. Whereas Lord Rodger's analysis effectively downplays the normative significance and longevity of common--law rights, by postulating that they were essentially makeshift constructs, an alternative narrative offers a subtly -but significantly -different account. On this second view, the overshadowing of common--law rights is a merely empirical, as opposed to a more profoundly normative, phenomenon. Claimants began to argue, and courts began to decide cases, on the basis of the rights scheduled to the HRA because they had become readily accessible and conveniently tabulated - not because common--law rights had been either displaced or exposed as mere portents of the Convention rights that were to come. Support for this version of the narrative can be found both in the early and in what might turn out to the late case--law of the HRA era. Cooke went on to say that 'some rights are inherent and fundamental to democratic civilized society. Conventions, constitutions, bills of rights and the like respond by recognising rather than creating them'. 20 Of course, it is no coincidence that Daly concerned the right of confidential access to legal advice - a right that, as noted above, is regarded as an intimate component of the right of access to court, the latter being a right to which the common law has demonstrated a longstanding commitment. Daly is not therefore a basis for any grand claims about the equivalence in scope of common--law and Convention rights; it does, however, provide a strong antidote to claims that common--law rights were swept aside by the HRA. deeper. It holds that it is not merely fitting on a pragmatic level that the common law should be prioritized when claims are framed, but also, and more fundamentally, that common--law rights form nothing less than the normative anchor--point in this area. As Lord Reed put it in Osborn, 'Human rights continue to be protected by our domestic law, interpreted and developed in accordance with the Act when appropriate.' 33 According to this view, common--law rights are no mere sideshow that, at best, gloss the Convention: to the contrary, it is the Convention that augments the common law. It must, however, be acknowledged that if this is the nature and direction of the relationship between the common law and the Convention, its outworking has, so far, taken place largely beneath the radar.
The third strand that can be identified within the resurgence jurisprudence concerns common--law dynamism. At its most modest, this notion implies that since the HRA's inception the common law has continued not only to exist, but also to evolve. That the common law is in general terms a dynamic institution is hardly a revelatory insight. Nevertheless, the Supreme Court's affirmation that the common law has continued and will continue to evolve in this particular area, the HRA notwithstanding, is significant -not least because it dispels any suggestion to the effect that the common law was frozen upon the entry into force of the Act. 35 Kennedy (n 23) [133] .
that such development has been informed and stimulated by the HRA. As Lord Reed said in Osborn, domestic human--rights law falls to be developed 'in accordance with' the HRA when this is appropriate.
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This raises a question about the nature and extent of the influence of the HRA upon the common law. At one extreme, it might be thought to imply that the common law has absorbed - or is ineluctably absorbing - all that the Convention has to offer, such that the common law has - or will -come to embody the Convention rights in their entirety. 37 An attraction (from one perspective) of this view is that repeal of the HRA or withdrawal from the ECHR would have little or no effect. If it were the case that the common law had ingested all that the HRA--ECHR regime had to offer, then casting that regime to one side would amount to nothing more than dispensing with an empty husk -a prospect about which those who wish to preserve domestic courts' capacity to uphold fundamental rights could be entirely sanguine.
Such an analysis is, however, hard to sustain. For one thing, it is clear that the bodies of common--law and Convention rights are not at present perfectly aligned: recently, for instance, the Supreme Court exhibited little sympathy for the suggestion that there might be a common--law right to vote analogous to that which is found in the Convention. 38 For another thing, assigning such radical implications to the notion that the common law is being impacted by the HRA is inconsistent with both the gently evolutive nature of the common law and with such clear evidence as there is as to its interaction with Convention rights. When we consider those areas of law in which such interaction is discernibleprivacy being the most obvious example -we certainly find pre--existing common--law doctrine developing in the light of Convention rights and values.
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But what we do not find is evidence of an across--the--board, overnight reimagining of the common law. It seems likely, therefore, that whatever it is that has been going on, what has not taken place is the wholesale assimilation of Convention rights into the common law such that the latter has become nothing more - but nothing less - than an imprint of the former.
Some Conclusions
That Convention and common--law rights are neither perfectly aligned nor entirely distinct is relatively clear. The more--difficult question concerns the extent of such alignment as exists. By way of conclusion to this section of the article and introduction to its remainder, no answer to that question will be attempted, but two factors that make it either difficult to answer or misconceived will be offered.
First, perhaps paradoxically, the normative reach of common--law rights is an ultimately empirical question. Given the dynamic nature of the common law generally, and the acknowledged dynamism of common--law rights in particular, there is no a priori reason why the body of such rights should not 36 Osborn (n 22) [57] . 37 This argument turns to an extent on whether the reception of Convention rights in the UK can be develop in a way that over time yields a degree - perhaps a very high degree - of convergence with the Convention. However, determining the present degree of convergence is rendered difficultindeed, impossible -by virtue of the necessarily obfuscatory effect of the HRA itself. For reasons already explored, Convention rights have tended -at least until very recently -to occupy the centre--stage. This has served to obscure the extent to which cognate common--law rights might exist and, if they do, how extensive they might be and how they might compare with their Convention counterparts. If the trend evidenced by recent Supreme Court judgments were to continue, such that greater attention were paid to the common law, and a merely supporting role assigned to the Convention, the terrain of the common law would in time become more--clearly defined. For now, however, the degree to which the body of common--law constitutional rights exceeds its pre--HRA self inevitably remains veiled, at least to some extent, in obscurity.
Second, the extent of alignment between common--law and Convention rights is rendered uncertain because -thus conceived -it addresses the question of the common law's normative reach in isolation. Such an approach is, however, deficient, since the question of normative reach can only meaningfully be considered in conjunction with the other vectors of human--rights adjudicationnamely protective rigour and constitutional resilience - identified above. Compare, for instance, the sharply contrasting views of Trevor Allan and Conor Gearty. Allan places great emphasis on the normative reach of the common law. He says that '[i]f … the [HRA] has truly changed the British constitution, it is largely because it was planted in fertile soil', and that 'if it represents a true reconciliation between ideals of legality and democracy, it is surely one that the common law had, to a substantial degree, already provided for'. 40 Allan's view diminishes - almost to vanishing pointthe normative impact of the Act, characterizing it as little more than a statutory crystallization of that which was already to be found within the common law's interstices. Gearty, in contrast, excoriates the notion of the 'civil libertarian common law' as a 'fantasy' that overlooks what he dubs 'the partisanship of the common law for property and contract rights' and its service 'as a base for serial abuses of rights'. 41 Although they appear to be implacably inconsistent, closer analysis suggests a possible reconciliation that acknowledges the pertinence of both views. Allan is surely correct that the common law betrays wide and deep traces of normative sympathy for values that underpin some -perhaps manyConvention rights. But Gearty is surely right to point out that this has not always delivered tangible protection of relevant rights. Whether -and, if so, to what extent -values acknowledged at common law can be regarded as rights properly so called turns upon the rigour with which courts are able to protect them and the resulting the degree of constitutional resilience that they exhibit in the face of legislative or administrative infraction. It follows that if we are to characterize and understand the present reality and future potential of the common law, its normative reach must be examined in the light of distinct, yet cognate, questions about its protective commitment and, ultimately, the resilience with which it is capable of investing those norms that it acknowledges. However, as will be shown in the following sections, this analysis does not yield neatly uniform answers. Rather, the proximity of a 40 given value to the common law's normative core influences the answers to those cognate questions, thus producing a complex picture that defies any bald exercise in characterisation that seeks to advance an undifferentiated account of how common--law rights work.
Protective rigour
Of what, then, is the common law capable when it comes to the protection of such norms as it recognizes? Since the concern of this article is, at least in part, to benchmark the potential of the common law against the HRA--ECHR regime, it is worth undertaking a side--by--side comparison of the protective approaches that they respectively adopt. This analysis will be undertaken by means of arguing that the common--law approach -encapsulated in the so--called principle of legality 42 -discloses three particular, closely related strands, each of which maps clearly - albeit not perfectly - onto equivalent aspects of the protective machinery found in the HRA--ECHR. The three pertinent strands are conceptual reliance upon ultra vires reasoning; recourse to statutory construction as a primary vehicle for protection; and the provision of meaningful justificatory scrutiny.
Ultra Vires
The principle of legality is centrally concerned with the question whether the defendant has acted within or beyond its statutory authority. As Steyn LJ put it in Leech - advancing an analysis that Lord Reed recently endorsed in Pham
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- in cases of this type '[i]t is important not to lose sight of the precise nature of the question to be answered': '[t]he question is simply one of vires'.
44 Thus, for example, the question in Leech itself was whether a prison rule according powers to censor prisoners' correspondence was authorized by the provision in primary legislation under which the rule had purportedly been made. The answer to that question turned -as we will see below -on the construction of the relevant statutory provision; for present purposes, the key point is that the lawfulness of the impugned secondary legislation was conceptually mediated through the doctrine of ultra vires.
The conceptual operation of the principle of legality is echoed by the way in which Convention rights can be conceptualised under the HRA as interpretive constraints upon statutory authority. Section 6(1) imposes an obligation on public authorities to act compatibly with Convention rights. However, s 6(1) is qualified by s 6(2), which relieves public authorities of the obligation to comply with the Convention to the extent that inconsistent conduct is licensed by primary legislation. Whether such conduct is statutorily licensed turns upon the construction of the relevant statutory provision, which, s 3(1) provides, must be interpreted compatibly with Convention rights - and hence as not licensing infractions of them -unless such construction is impossible. It follows that whether impugned administrative or legislative action is permissible under the HRA scheme turns ultimately upon whether relevant primary legislation authorises infringement of the right concerned. 
Statutory Interpretation
The second strand within the principle of legality concerns the interpretive approach by reference to which the dividing line between intra and ultra vires official action is drawn. It is evident that the common--law doctrine of legality employs techniques of construction comparable to, if not the same as, those that have been developed by the courts pursuant to the interpretive duty under s 3 of the HRA. To some extent, the relevance of statutory interpretation is obvious from -is, indeed, the same point as -the fact that ultra vires forms a conceptual vehicle that is used for protecting both common--law and Convention rights. However, it is clear that in both contexts, the approach to statutory interpretation that is employed is anything but a literal one. So far as the HRA is concerned, as Lord Nicholls observed in Ghaidan, s 3 imposes upon the courts an interpretive duty 'of an unusual and far--reaching character' such that the intention manifested in the legislation being construed is rendered subservient to the intention manifested in s 3 itself. 46 And importantly, whereas certain key pre--HRA cases, perhaps most notably Brind, had indicated that recourse to the Convention as an interpretive aid was appropriate only when the provision being construed was ambiguous, 47 the interpretive obligation under s 3 of the HRA is subject to no such limitation.
The acknowledgment in pre--HRA jurisprudence of such an ambiguity trigger may be thought to point towards a key difference between the common--law and HRA interpretive models, the latter being substantially more potent given its applicability irrespective of ambiguity. However, the comparison is in fact a false one. It is true that when, prior to the HRA's inception, UK courts were invited to apply Convention rights qua Convention rights, concerns about back--door incorporation made them disinclined to do so in any direct way: absent ambiguity, Convention rights were not generally treated, pursuant to an interpretive approach, as vires constraints upon statutory authority. It is for this reason that notions such as 'anxious scrutiny' 48 sometimes rang hollow: for courts to ask whether a defendant had acted Wednesbury unreasonably by adopting a measure that compromised a right is qualitatively different from asking whether a defendant has exceeded hard--legal limits upon its power that derive from the capacity of the right to act as a vires--based constraint.
Importantly, however, a different approach obtained - at least on some occasions - when courts were invited to decide cases on the basis of common--law, as distinct from Convention, rights. In such cases, recourse was made not to the anxious--scrutiny doctrine but to the principle of legality. 45 concerned the legality of a policy prohibiting gays and lesbians from serving in the British armed forces, the right to respect for private life under Article 8 ECHR was clearly relevant. However, there was no question of that right operating as a hard constraint upon the relevant legal power. The most that the court was prepared to do was to determine whether, bearing in mind the human--rights context, the policy was unreasonable - which, the court concluded, it was not.
The reasoning in Witham - in which a common--law right was in play - was different. The question was whether subordinate legislation concerning court fees was invalid on account of its incompatibility with the constitutional right of access to courts. Holding that it was, Laws J observed that 'although the common law does not generally speak in the language of rights', the idea of common--law constitutional rights could -and does -consist in the proposition that they 'cannot be abrogated by the state save by specific provision in an Act of Parliament, or by regulations whose vires in main legislation specifically confers the power to abrogate'. 51 In this way, it is the principle of legality -more specifically, the process of statutory construction -that breathes legal life into common--law values that would otherwise remain no more than that. 52 Thus, to the extent that common--law rights can be said to be established through the principle of legality, they necessarily consist as the reciprocal counterpart to the legal incapacity which results from the strict construction of the relevant statute. Common--law doctrine and the HRA thus march hand--in--hand, in that both operate so as to deny administrative and (most) 53 legislative actors any authority in the first place to infringe common--law and Convention rights respectively.
Justificatory Scrutiny
The third -and sometimes overlooked -strand within the principle of legality concerns justificatory scrutiny. This notion is clearly well--established under the HRA--ECHR scheme, proportionality review - which serves to distinguish legitimate state action from infractions of the Convention in relation to many of the non--absolute rights - being its epitome. A great deal has been written about whether, now that proportionality is an established feature of adjudication under the HRA, it should, perhaps through some process of cross--fertilization, be embraced as a universal vehicle for substantive review, so as to apply in both HRA or in 'regular' judicial--review cases. Powerfully though the case for such an approach has been put, 54 it has not been made out. Proportionality makes little sense in cases that do not concern human rights or comparably valuable norms that are judged to warrant the form of justificatory scrutiny supplied by proportionality. 55 Meanwhile, attempts to establish that 49 Witham (n 4). 50 Smith (n 9). 51 Witham (n 4) 581. 52 For a further, and more recent, example see Evans (n 26) (Lord Neuberger). 53 The UK Parliament being the obvious exception. 
Council) v Secretary of State for Business, Innovation and Skills [2015] UKSC 6 [47] (Lord Sumption).
administrative law has undergone some sort of 'righting' process 56 - such that the whole enterprise, or at least the substantial majority of it, now concerns the protection of rights and is thus the proper preserve of proportionality review -are highly problematic. There is no convincing evidence to suggest that ordinary judicial--review principles have been overwhelmed by the notion of rights, and plenty of indications to the contrary; 57 equally, although the jettisoning of Wednesbury reasonableness in favour of proportionality has been judicially contemplated, 58 the courts have conspicuously declined to take that step.
Rejection of the view that proportionality should be embraced as a panacea might be thought to imply that it should instead be conceptualized as an exotic concept whose role is limited to cases involving Convention rights and whose presence within municipal law is parasitic upon the HRA. It might, in turn, be suggested that the repeal of the HRA would terminate domestic courts' flirtation with proportionality, leading to a return to the orthodoxy of Wednesbury. However, this does not necessarily follow. For one thing, concerns that appeared to inhibit the adoption of proportionality in pre--HRA cases have, at least to some extent, faded away in the light of experience gained during the currency of the Act. The almost--histrionic analyses of proportionality advanced by Lords Lowry and Ackner in Brind, for instance, were premised upon the notion that its deployment would wreak constitutional havoc by obliterating the hallowed distinction between 'appeal' and 'review'.
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Yet such predictions have proven wide of the mark. Even if -to bastardize the title of Jeffrey Jowell and Anthony Lester's pioneering article 60 - proportionality was considered 25 or so years ago to be both novel and dangerous, it can be, and is, viewed with greater equanimity today. On this view, the courts' experience of proportionality review under the HRA has served to normalize and demythologize it in a way that sits uncomfortably with its characterisation as a European import that would depart the United Kingdom's shores in the course of a process of de--Europeanisation.
However, a more fundamental point remains to be made, which is that there is clear evidence showing that in common--law rights cases the proportionality method - if not the label and the finer points of the structure of the test - was in fact adopted prior to the HRA's activation. In other words, for all that concern might have been expressed about the constitutional dangers of proportionality review in cases like Brind, 61 the courts were actually engaging in it, albeit without explicitly acknowledging as much, prior to and independently of the HRA. This, in turn, suggests that proportionality - or at least 56 key aspects of it - is not so much an innovation that would be capable of surviving the excision of relevant European influences, but an approach that has pre--European roots in domestic law.
The reasoning in Leech 62 -decided prior to the HRA's enactment and without to any EU--law doctrine of proportionality - is instructive in this regard. Having concluded that, as noted above, the question was one of vires, Steyn LJ went on to construe the statute in order to determine to what extent, if any, it should be taken to authorize the making of rules that were incompatible with the common--law right of access to court. It is the nature of the interpretation at which Steyn LJ arrived which is significant for present purposes. In particular, he did not conclude that the statute straightforwardly ruled out any administrative rules having any degree of impact upon the relevant right. Rather, he construed the statute as conferring upon the relevant constitutional actor only such authority to interfere with the right as could be justified by reference to an 'objective need'. 63 The statute was thus to be taken to have licensed conduct incompatible with the right only to the extent that official control over correspondence between prisoners and solicitors was 'in the interests of the regulations of prisons'; 64 this, said Steyn LJ, demanded the existence of a 'self--evident and pressing need'.
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This is a graphic illustration of the potential of the principle of legality. While, no doubt for presentational reasons, there was no suggestion that a free--standing proportionality test was being applied, such a test was in effect internalized within the process of statutory construction. Secondary legislation interfering with access to the court to an extent greater than could be objectively justified by reference to a pressing need would be unlawful because it would be ultra vires, given that the enabling statute had been held to confer only the authority to interfere with access to courts to a justifiable extent.
Leech is not an isolated example of proportionality being applied at common law. Indeed, what was implicit in Leech was explicit in Daly.
66 Although often interpreted as a very early authoritative illustration of the courts' willingness to engage in proportionality review under the HRA, Daly was in fact, as noted above, decided at common law. As such, the explicit use made of proportionality in Daly falls properly to be understood as an endorsement of its capacity to operate in common--law rights, as opposed to Convention rights, cases. Nor is domestic courts' embrace of proportionality limited to the common--law rights context. It is deployed with increasing explicitness in (some) substantive--legitimate--expectation cases, 67 while the Supreme Court has recently given arguably its clearest indication yet that proportionality can apply in cases lacking any European dimension and concerning a fundamental status as distinct from a human or constitutional right. 68 It is unnecessary for the purpose of this argument to finesse away the fact that in cases concerning common--law values courts 62 Leech (n 5). do not uniformly have recourse to proportionality. 69 The point, rather, is that there is a clear basis in the case law for the proposition that proportionality is something that can and does legitimately operate as a common--law review tool, such that, as Sedley LJ put it in Quila, it has 'a life of its own' 70 in domestic public law.
The Human Rights Act, the Common Law and the Judicial Function
The foregoing analysis suggests that if the HRA were to be repealed - and even if the ECHR were withdrawn from -the conceptual and doctrinal scaffolding needed for a recognizable regime of human--rights protection would not thereby be dismantled. Having said all of this, however, it would be counterfactual to suggest that the HRA has made no difference. At the very least, the Act has had a significant emboldening effect. It has, for instance, caused the proportionality test to emerge from the shadows. 71 The Act has been invoked to justify sometimes--unfamiliar levels of judicial interventionism -as it was by Lord Bingham in Belmarsh, citing the 'wholly democratic mandate' that it bequeaths to the courts. 72 And the sort of radical interpretive surgery performed in cases like
Ghaidan is evidently aided by the courts' ability fall back on the argument that far from playing fast
and loose with parliamentary intention, they are simply fulfilling the intention manifested in s 3(1) of the HRA. 73 The reasons for greater judicial boldness under the HRA are not hard to fathom: the legislation furnishes the courts with a ready--made defence to charges of unwarranted judicial activism, enabling them to plead the implementation of Parliament's sovereign will when accused of overstepping the mark. In contrast, common--law rights and their enforcement by courts are necessarily the product of something other than parliamentary intention. As such, they cannot benefit from the protective, democratic cloak afforded to the Convention rights by the HRA. While this might be thought to signify that common--law rights are destined to remain the constitutional inferior of their Convention counterparts, it would be rash to hasten to such a conclusion. Such a line of argument presupposes that the Act has served to permit courts to do that which would otherwise be improper; that the constitutional licence bestowed by the Act might just as easily be revoked by means of its repeal; and that the permissive effects of the Act - being legally countercultural - are strictly confined to those matters falling within its legislative parameters. This analysis places great emphasis upon the HRA as an agent of (limited) legal change, characterising it as something that sits atop regular domestic law whilst leaving the underlying architecture of the constitution fundamentally unchanged. It is, however, worth exploring an alternative narrative, which holds that the Act has served to shine a light 69 73 Ghaidan (n 46). upon latent - but to an extent unrealized - potential within the common law, and that the genie, now that it is out of the bottle, may return only reluctantly, if at all.
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A useful vehicle for exploring these two contrasting narratives is supplied by the sharp disagreement between Lords Sumption and Kerr in the case of Carlile. 75 The case concerned the Home Secretary's refusal to allow an individual to enter the UK in order to address parliamentarians, the conduct of diplomatic relations and attendant national security concerns being cited in support of the decision. The judgment reveals a broad range of judicial opinion about the proper role of the court in such a case. At one end of the spectrum sits Lord Sumption. Although eschewing the language of 'deference', 76 Lord Sumption adopted an approach that was strikingly abstemious. Indeed, he went so far as to suggest that, in the circumstances of the case, the courts' institutional and constitutional circumstances dictated not merely that weight be ascribed to the executive's view, but that key aspects of the proportionality test -namely necessity and fair balance -should be abandoned entirely in favour of a bare rationality assessment. 77 In contrast, Lord Kerr - dissenting - said that the courts must undertake 'fearless, independent review of the justification for interference with Convention rights' 78 and that, ultimately, '[w]e do not ask whether the Secretary of State's view is tenable; we ask whether it is right'. 79
On one level, this disagreement appears to concern the effects of the HRA. Lord Sumption, for instance, said that while the Act may to some extent have modified pre--existing constitutional arrangements, it 'did not abrogate the constitutional distribution of powers between the organs of the state'. 80 In contrast, Lord Kerr's understanding of the constitutional implications of the HRA is more radical: he considers courts to have been charged by Parliament with the 'solemn duty' to examine not only 'the reasons given for the interference [with the right] but also to decide for themselves whether that interference is justified'. 81 However, on reflection, the site of this disagreement must lie at a more fundamental level. Any debate about whether the HRA permits this or that degree of activism - whether by way of incursions into formerly 'forbidden areas', 82 radical interpretation or more--intensive scrutiny - is a largely arid one.
The Act does not tell us what should and should not be regarded as justiciable; it does not tell us what 74 This is not to suggest that in developing the doctrine of common--law constitutional rights courts are merely discovering rights that were always present. Rather, the point is that the common law, as an institution, may have a capacity to accommodate rights--protection that has hitherto remained somewhat unexploited. the word 'possible' in s 3(1) means; and it has nothing to say about the intensity of review save that it implicitly requires courts to have recourse to proportionality -itself a catholic notion -to the extent that that concept inheres in certain Convention rights. That the text of the Act is not dispositive of such matters is demonstrated by the very existence of disagreements such as that which arose in Carlile.
What really underpins the difference between Lords Sumption and Kerr is a disagreement about the nature of the judicial role itself. Lord Sumption has made his views on this matter crystal clear, both in his judgments and in notable extra--curial contributions, including his F A Mann Lecture. 83 Although
Lord Sumption is susceptible to the charge that he attacks a straw man by in the first place mischaracterising the degree to which judges actually intervene in the 'political' realm, 84 it is clear enough that he views the judicial role in highly limited terms. It is unsurprising, therefore, that he ascribes a conservative interpretation both to the constitutional implications of the HRA and to the pre--existing constitutional arrangements upon which it operates - the upshot being that, for Lord Sumption, a previously limited judicial role ought not to be understood as having been radically extended by the Act.
Lord Kerr, it is plain, adopts a very different starting point - one that influences both his reading of the Act and of the underlying constitutional architecture. While he does not downplay the relevance of the HRA -he acknowledges that it is the Act that requires courts to determine the legality of government action that is alleged to infringe Convention rights -he insists that what courts do under the HRA captures something that is inherent within their role:
Whether executive action transgresses a Convention right … and, if it does, the importance to be attached to the right interfered with are emphatically matters on which courts are constitutionally suited to make judgments. It follows that if we wish to appreciate the constitutional implications of the HRA -whether the implications of its enactment or the potential implications of its repeal -we must look beyond it. The reception and application of the HRA have not been dry matters of textual analysis. They turn at least as much - and probably far more - on prior and underlying conceptions of the judicial function and of the proper relationship between the courts and the political branches. There will always be scope for disagreement about the answers to such questions. That is so under the present constitutional dispensation, and it would be equally so if the notion of common--law rights - in the absence of the Act or the Convention - were to go it alone. However, the pre--HRA forms of protection available at common law - together with the deepening, outside the rights context, of prevailing conceptions of the courts' constitutional role in the decades preceding the HRA's enactment - lend at least some credence to the positions adopted by Lords Kerr and Neuberger. At the very least, the correspondence identified above in relation to the protective tools deployed at common law and under the HRA--ECHR regime suggests that what the courts do pursuant to the latter involves, at least to some extent, the performance and development of pre--existing and innate, as opposed to wholly novel and imposed, judicial functions. This is not to suggest that the HRA is no more than a decoration. Its impact has been real, and its repeal would not be inconsequential. But it would be naïve to suppose that the HRA has bestowed, and that its repeal would revoke, a set of judicial functions that are otherwise constitutionally alien. The HRA has regularized a relatively bold approach to human--rights adjudication, and has provided a convenient response to charges of judicial overreach; and without the democratic shield afforded them by the Act, the courts would undoubtedly be more exposed. But the convenience of the shield does not imply its indispensability.
Constitutional resilience
In the absence of the HRA, then, the common law would continue to supply a basis for judicial enforcement of whatever rights are recognized at common law, by reference to techniquesincluding the ultra vires concept, statutory interpretation and the imposition upon public authorities of a justificatory burden - that bear some resemblance to the contents of the courts' HRA toolkit. However, even if this analysis is accepted, a further question - concerning constitutional resilience - remains.
Viewed from one perspective, common--law and Convention rights are broadly similar in terms of their constitutional resilience. Both must yield in the face of implacably inconsistent primary legislation, meaning that the sovereignty of Parliament circumscribes the resilience of both forms of rights. However, this analysis, although accurate as far as it goes, does not go far enough. This argument will be developed in two stages. First, it will be shown that the resilience of Convention rights under the HRA is substantially greater than the foregoing analysis implies. Second, although the position at common law is quite different, an analogical argument will be developed to the effect that common--law rights may nevertheless enjoy a greater degree of constitutional security than an orthodox analysis would suggest.
Convention Rights and Common--Law Rights Compared
When a remedy is granted by a UK court in respect of Convention rights, the legal effect is necessarily limited. In the case of a declaration of incompatibility under s 4 of the HRA, the legal effect is non--existent save that the power to make a 'fast--track' amendment is thereby triggered. If, on the other hand, an interpretive remedy is issued by means of a construction rendered under s 3, although the burden of inertia is allocated differently, the remedy is ultimately reversible in that it is open to Parliament as a matter of domestic law to re--enact the relevant provision in terms clear enough to defy consistent construction. However, this analysis overlooks the crucial fact that the constitutional resilience of Convention rights defies calibration in exclusively domestic--law terms, the international--law purchase of such rights generally investing adjudication under the HRA with a degree of legal bite that adjudication at common law appears to lack.
Such bite flows from the fact the UK is subject to binding international obligations to secure to everyone within its jurisdiction the rights set out in the Convention 87 and to abide by judgments issued by the Strasbourg Court. 88 Of course, although it is likely, it is not inevitable that official defiance in the face of a domestic judgment would trigger an application to that Court; and it is not inevitable that, if such an application were to be made, the ECtHR would reach the same conclusion as the domestic court. These two possibilities are different in type. The former turns not upon the extent of the UK's obligations under the Convention, but upon practical happenstance such as the inclination and financial capacity of the party to take the case further. The latter possibility, in contrast, reflects the extent of the UK's international obligations, acknowledging, for instance, the chance that the Strasbourg Court might interpret the Convention differently or hold that the impugned national legislation to fall within the margin of appreciation. Indeed, it is even possible for a domestic court to rule that a given statutory provision should be considered to breach the Convention right when the matter is viewed from a domestic perspective, while simultaneously acknowledging that the measure might survive scrutiny in Strasbourg on account of the likelihood of that Court extending a margin of appreciation broader than the corresponding margin afforded at the domestic level by means of the doctrine of deference. The Nicklinson case highlights precisely this possibility.
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But while, for these reasons, domestic relief under the HRA does not inevitably mean that the UK is (viewed from Strasbourg's perspective) in breach of its obligations under the Convention or that binding Strasbourg adjudication will ensue, it generally means those things. And it follows that to postulate that the UK Parliament is free - by dint of the doctrine of legislative supremacy - to ignore s 4 declarations and reverse s 3 interpretations implies an unduly blinkered view. This is not to suggest that Convention rights can straightforwardly be regarded as limits upon Parliament's authority (and, hence, as an impediment to parliamentary sovereignty). The position is more complex than this, because the parliamentary sovereignty and the Convention rights exist, respectively, upon domestic and international legal planes that, even if not wholly unrelated, are ultimately distinct. Indeed, it is in this analysis that the subtlety of the HRA regime resides. When, for instance, a declaration of incompatibility is issued, the domestic court is effectively signalling that the legislation in question, although valid as a matter of national law, is unlawful judged against the benchmark of the ECHR which is binding upon the UK in international law. 90 A similar point can be made in relation to a s 3 interpretation, the implication of which is that unless Parliament is prepared to accept the interpreted rendered by the court, UK law will be incompatible.
Parliamentary Sovereignty and Constitutional Indeterminacy
However, it is worth pausing to consider whether this orthodox account adequately captures the nature -and full subtlety -of the relationship between common--law rights and the legislative authority of Parliament. This question can best be explored by reflecting upon the principal vehiclenamely, interpretation - that is available to courts seeking to uphold rights at common law. There is, of course, a well--explored normative dimension to this question. Trevor Allan, for instance, argues that interpretation is a device so potent, and the distinction between it and judicial invalidation ultimately so barren, as to foreclose the possibility of properly construed legislation impinging upon fundamental rights (or values). 95 However, my purpose here is not to engage in that normative debate, but to suggest that the factual possibility of judicial disobedience to statute, whether explicitly or under the cover of interpretation, is in itself a consideration that must be taken into account when attempting to understand how legislation and common--law rights and values relate to one another. This, it will be argued, highlights what can simultaneously be considered the potential and the limits of common--law rights viewed in terms of their constitutional resilience.
A useful starting--point is the oral evidence given by Lord Phillips to the House of Commons Select Committee on Political and Constitutional Reform.
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In the course of a discussion about the prospect of judicial strike--down of 'unconstitutional' legislation, Lord Phillips indicated that before such a possibility -which would precipitate a 'constitutional crisis' -were contemplated, the courts would first have resorted to interpretive tools, even if this amounted to ascribing to the relevant provision 'an interpretation it … couldn't bear'. - example of such counter--textual interpretation, albeit that Evans was a case that was concerned not explicitly with constitutional rights but with constitutional principles.
consistent, in this aspect, with Gardbaum's paradigm, 100 and distinct from the stronger--form review available under the HRA?
In seeking to navigate these issues, two possible approaches arise. One involves seeking to supply a decisive answer to the question what would happen if the courts and Parliament were to find themselves locked in the sort of constitutional struggle envisaged by Lord Phillips. The difficulty with this approach is that it seeks to supply false certainty in relation to a matter that is inherently indeterminate, a considerable diversity of normative opinion being reflected in conflicting descriptive accounts of the constitutional status quo. It is true that some senior judges -including Justices of the Supreme Court - are today prone to expressing less--than--fulsome support for the notion of wholly unconstrained legislative authority in a way and with an explicitness that would have been surprising, even shocking, until relatively recently.
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A very recent example is supplied by Lord Hodge's judgment in Moohan, in which he was unwilling to exclude the possibility that if 'a parliamentary majority abusively sought to entrench its power by a curtailment of the franchise or similar device, the common law, informed by principles of democracy and the rule of law and international norms, would be able to declare such legislation unlawful'. 102 But this is a far--from--universal view among the senior judiciary, Lord Neuberger, for instance, having unambiguously said extra--judicially that 'it is clear that parliamentary sovereignty is absolute'.
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Attempting to resolve the tension between the empirical positions adopted by Lords Hodge and Neuberger is an ultimately futile endeavour at least at the present time, since the choice between them turns upon a chapter in the UK's constitutional story that is presently - and may permanently remain -unwritten. In the absence of a constitutional crisis of the type contemplated by Lord Phillips, the opportunity simply has not arisen for it to be determined whether legislative abrogation or judicial enforcement of a fundamental constitutional right or value would prevail in the event of explicit inter--institutional conflict. I have argued elsewhere that the inherent indeterminacy implied by this analysis can - and should - be perceived not as a constitutional deficiency but as a constitutional feature: one that promotes comity and serves to discourage both sides from trespassing beyond the brink. 104 Rather than problematizing this inherent ambiguity in our constitutional order, we have no choice but to embrace it - and to seek to understand its implications for the institutional relationship between the judicial and political branches. Viewed in terms of the constitutional resilience of common--law rights, such indeterminacy cautions against ready judicial invocation of the putative nuclear option contemplated by Lord Hodge, as well as against legislative retaliation in the event of the sort of soft strike--down envisaged by Lord Phillips. The upshot is that such interpretive activism acquires a the form of an influence that, even if it has not proven transitory, was, to begin with, foreign and strange. The reality, however, is that to the extent that the Act has effected change, it has succeeded in doing so because in the common law it has found a willing partner.
This points to a third - and preferable - mode of characterisation. When we consider the degree of correspondence that exists between the common--law and HRA regimes, we find that the relationship is not a one--way street. In the HRA model we find aspects of norms, practices and approaches that were already to some degree evident at common law, albeit that they are perhaps reflected in the Act in a crisper, starker form. It would be going much too far to suggest that the HRA is a mirror that can be held up to the common law so as to reveal what it has really been all along. But there is nevertheless a grain of truth in that metaphor. If the common law has been invigorated by the Act, then that, at least in part, is because the Act has served to highlight the capacity of the common law. And it is this deepening of our appreciation of the nature and potential of the courts' inherent constitutional role that will be the enduring legacy of the Act, however long or short its remaining time on the statute book might be.
